TABLE OF CONTENTS

FORMS
Section 1 Franchise Questionnaires
Form 1.01 Franchise Program ChecCKIiSt ...........cccuoiiiiieii e 1010-1
Form 1.02 Franchise Registration QUESLIONNAITE ............cooviieiireeieie e 1020-1
Form 1.03 Controlling Persons QUESTIONNAITE ...........cceiviriiieieiieie e 1030-1
Form 1.04 Franchise Registration Renewal QUESLIONNAIIE ...........ccoeiiiiiiinieiie e 1040-1
Form 1.05 Renewable QUESLIONNEAITE .......c.cccvviieeiie e e et ee e be e re e reenreas 1050-1
Form 1.06 Best Practices for Franchise Sales .........cocoiiiiiieiiieie et 1060-1
Form 1.07 Best Practices for Franchise Offers and Sales in Non-Registration States................. 1070-1
Section 2 Franchise Agreements/Offering Circular
Form 2.01 Franchise Agreement—Single Location, with Form of Personal Guaranty .............. 2011-1
Form 2.02 Area Development Agreement with Related Point Location and
Franchise OFfering CIrCUIAT ..........ooviiiii e 2021-1
Form 2.03 Master Franchise Agreement with Related Point Agreements ..........ccoccevevveceerennne 2031-1
Form 2.04 Area Representative AGreeMENT ..........ccciiiiiirieeieie e see e see e 2040-1
Section 3 Related Agreements and Documents
Form 3.01 Lease for Franchisor-Owned LOCAtIONS...........ccceeiueieeieneieeiese e 3010-1
Form 3.02 Sublease for Franchisor-Leased Locations (Short FOrm) .........cccoocvvovrieicviivniennnnns 3020-1
Form 3.03 Sublease for Franchisor-Leased Locations (Long FOrM) .........ccccooevviieneiceniennnnes 3030-1
Section 4 Registration/Filing Applications
FOrm 4.01  CalifOrNIa.......ooeiieie ettt see e neeneeeneas 4010-1
FOMM 4.02  HEBWAEIT ..ottt ettt sb e bt be b et eesbeesbnesene s 4020-1
FOrM 4.03  HHHINOIS ..ottt sttt ettt e ste et e tesae e e e saeeneeseeeneas 4030-1
FOrM 4.04  INAIANG ....eviiie ettt ettt e st et e b e ste s e steeseentesaeeneesaeeneenaeaneas 4040-1
FOrmM 4.05 MarYIANG........ooiieie et sttt seesteenaesaeaneas 4050-1
FOrmM 4.06 MICHIGAN ..ottt seeste s saeeneas 4060-1
FOrM 4.07  IMINNESOTA. ..ottt ettt e st e te et este e st e besneeseesteeneeseeaneas 4070-1
FOrM 4.08  INEW YOTK. ...ttt ettt ettt ese e te st e e ae e e saeeteeneeareas 4080-1
FOrm 4.09 INOMN DaKOTA. .......eeiiiiieieieiie sttt sttt saee e e saeeneeseeaneas 4090-1
FOrm 4.10 RNOUE ISIANM .....oeeiieeeeee et st nneas 4100-1
FOrm 4.11  SOUN DAKOTA. .....c.eeieeiieeieiieiiesie sttt st ste e te e e neesreeseeseenneas 4110-1
FF 7/11 °sTP Contents - i



Table of Contents

FOIMM 4. 12 TEXBS ...eiviiieiie ittt r e nr e b e e ar e n e e nrenre e e e nnenne s 4120-1

L0 I S0 I V4 (o Tt P SSRPSRRR 4130-1

FOrm 4.14 WaShiNQLON .......cc.oiiiie ettt e saeeneenneeneas 4140-1

FOIM 415 WISCONSIN. ....eiviiitiiiitiiiieieste sttt b bt b e e b 4150-1

Form 4.16 Franchise Broker Registration AppliCatioNnS.........ccccooveieriiiieieniiie e 4160-1
Section 5 Sample Regulator's Comment Letters and Responses

FOrm 5.01 COMMENT LELEEIS. ... .oieiiiiieieiteree s 5010-1

FOrm 5.02 RESPONSE LETEEIS ... ..ottt et b saee e anne s 5020-1
Section 6 Franchise Advertising Cooperative

Form 6.01 Certificate Of INCOMPOTatioN.........coouiiiiiiie et 6010-1

Form 6.02 By-Laws of ABC Advertising COOPEratiVe ...........ceoerveiereiieie e e 6020-1

Form 6.03  SubSCrption AQIrEEMENT.........cci ittt eeenee e 6030-1
Section 7 Franchisee Relations and Control Forms

Form 7.01 Quality ASSUraNCe REPOIT.......ccoiiiiiiieeeeeee ettt 7010-1

FOrmM 7.02  FOIM LTS ....eeieieieee e nre s 7020-1

Form 7.03 Operations Manual CheCKIiSt.............cooiiiiiee e 7030-1
Section 8 Purchase and Sale of Franchises

FOrm 8.01  ASSEL PUICNASE .......cuviiiiiieiiiiictc st 8010-1

FOrm 8.02  STOCK PUICRASE ..o 8020-1

Form 8.03 CoNnsent t0 ASSIGNMENT .......c.eeiiieeiiieee et se et ste st esbe e seesteeneeseeereeneeas 8030-1
Section 9 Miscellaneous Forms

Form 9.01 Franchisee Closing QUESLIONNAITE .........cceeviiiieiieiie et se e re e te et sreesreenreas 9010-1

Form 9.02 State Advertising Regulations CheckliSt ............cooeiiiieiiiiii e 9020-1

Form 9.03 Notice To Cease Use of Trademark/Service Mark in Directory

AdVertising and LiStING .......oooveiiiiie e 9030-1
OTHER TITLES IN THE SERIES
THE FRANCHISOR

Chapter 1 The Franchisor's Lawyer

Contents - ii

°sTP FF 12/07



Table of Contents

Chapter 2

Chapter 3

Chapter 4
Chapter 5

Chapter 6

Chapter 7

Chapter 8

Chapter 9
Chapter 10

Chapter 11

Chapter 12
Chapter 13
Chapter 14
Chapter 15
Chapter 16

Chapter 17

Chapter 18
Chapter 19
Chapter 20
Chapter 21

Chapter 22

Alternatives to Franchising

Regulation of Business Opportunity Ventures

Appendix 3A  Definitional Elements of State Business Opportunity Statutes

Appendix 3B Compliance Requirements Imposed by State Business
Opportunity Statutes

Representing the Prospective Franchisor

How To Draft the Franchise Agreement

Compliance with Federal and State Disclosure Requirements Governing the Offer and
Sale of a Franchise

How To Register a Franchise Offering
Appendix 7A  Summary of State Exemptions Standards and Filing Procedures

How To Comply with State Law Requiring Disclosure and/or
Registration of Franchise Salesmen and Brokers

Offering and Selling Franchises
Representing an Established Franchisor

How To Update Offering Circulars and Prepare Franchise
Registration Renewals

Modifying Existing Franchise Programs

Antitrust Issues Raised in Franchise Relationships

The Sale of Company-Owned Locations as Franchises

How To Construct Appropriate Controls

Franchisee Advisory Councils

The Operations Manual

Appendix 17A Policy/Procedure

Appendix 17B  Acknowledgment of Receipt of Serially Numbered Operations Manual
Dealing with the Independent Franchisee Association

Termination and Nonrenewal of Franchises

Dispute Resolution from the Perspective of the Franchisor

How To Deal with the Financially Troubled Franchisee

Compliance with Foreign Country Disclosure Requirements Governing the Offer and
Sale of Franchises

Appendix 22A Comparison of International Franchising Disclosure Requirements with

UFOC Guidelines, International Franchise Laws Disclosure Mechanics,
and International Relationship/Registration Requirements

FF 12/07

°sTP Contents - iii



Table of Contents

Appendix 22B Checklist for Coordination with Local Counsel in International
Transactions

Appendix 22C Measures for Administration of Commercial Franchising Business

[Promulgated by the Chinese Ministry of Finance]

Chapter 1
Chapter 2
Chapter 3
Chapter 4
Chapter 5
Chapter 6
Chapter 7
Chapter 8
Chapter 9
Chapter 10

Chapter 11

Source 1

Source 2A

Source 2B

Source 3
Source 4

Source 5

Source 6

THE FRANCHISEE/SOURCE MATERIALS

Representing the Prospective Franchisee

Negotiating the Franchise Agreement

Services the Franchisee Should Expect from the Franchisor

Tax Considerations

Purchasing a Franchise from an Existing Franchisee

Purchasing a Franchisor-Owned Location

Independent Franchisee Associations

Franchisor/Franchisee Disputes from the Standpoint of the Franchisee
Disputes with Third Parties

Representing the Franchisee of a Financially Troubled Franchisor

Selling an Existing Franchise

SOURCE MATERIALS

Directory of Franchise Regulators

Federal Trade Commission Rule Relating To Disclosure Requirements
and Prohibitions Concerning Franchising

Federal Trade Commission Rule Relating To Disclosure Requirements
and Prohibitions Concerning and Business Opportunities

[Reserved]
The Uniform Franchise Offering Circular

NASAA Commentary dated April 18, 1999,
on the Uniform Franchise Offering Circular

Selected State Specific Information

Contents - iv

°sTP FF 12/07



Table of Contents

Source 7 Release 3-F (California): Guidelines for Determining
Whether An Agreement Constitutes a “Franchise”

FF 12/07 °sTP Contents - v



Table of Contents

FOREWORD

Franchising—a method for distributing goods and services through a chain of relatively uniform
outlets, some of which are independently owned and operated by franchisees—has grown dramatically
since the 1960's. In response to this dramatic growth there has been a concomitant increase in the
regulation of franchising. As recently as the early 1970's, laws governing the offer and sale or termination
of franchises were essentially the same as those governing the appointment or termination of an agent.
Since then, however, franchising-specific federal and state laws and regulations have exploded. At every
stage and level of the franchise relationship—from offers and sales of franchises, their operation, and
their renewal and termination, to rights of association and succession—franchise relationships and those
who create them have been singled out for special regulation. Almost without exception, this special
attention has resulted from a perception that franchisors were engaged in abusive conduct and that
prospective and existing franchisees needed protection. Concurrently, laws and regulations dealing with
business opportunity ventures proliferated for the same reasons.

Those entering the franchising field may encounter new and unfamiliar challenges. Many prospective
franchisors—expert in the business they seek to franchise—must confront an entirely new array of
considerations. Similarly, their counsel must be familiar with and able to advise the franchisor on a wide
variety of legal and business issues. For example, franchisor counsel must understand and be able to apply
antitrust law, securities law, corporation law, federal and state tax law, bankruptcy law, laws relating to
termination and renewal of franchises, laws relating to the sale of business opportunity ventures, and
federal and state franchise registration and/or disclosure laws. In addition, the franchisor's lawyer should
have a basic understanding of accounting principles, asset sales, stock sales, franchise sales programs, the
use of operations manuals, the evolution of franchise programs and the implications of such evolution,
and how to deal with franchisee advisory councils and independent franchisee associations.

Prospective franchisees and their counsel also face a variety of novel issues when moving into
franchising. Franchisee counsel must be conversant with the same legal issues as franchisor counsel, but
should also be able to assist their clients in understanding how to evaluate different franchise
opportunities, the constraints on franchise agreement negotiations, the services that the franchisee should
expect from the franchisor, and unique issues related to purchasing operating franchises from either an
existing franchisee or the franchisor.

Those who have practiced in the franchising field extensively are well aware of the paucity of
practical guidance for lawyers undertaking the representation of franchisors or franchisees. The need for
such guidance is exacerbated by the multi-state, and sometimes multi-national, nature of many franchising
programs that are subject to disparate and complex legal requirements. Franchising Law: Practice and
Forms is intended to provide franchisors, franchisees, and their counsel with an essential resource
containing practical advice about the business of franchising. For those inexperienced in the franchising
field, this book will provide valuable information and guidance in the business and legal aspects of
franchising. For the more experienced, the book will serve to supplement existing knowledge and to
provide a quick-reference resource. The book is not written as a legal treatise and we have attempted to
avoid the legalese and detailed footnotes characteristic of legal treatises.

Completion of this work would not have been possible without the selfless assistance and dedication
of many. Several of our colleagues drafted a number of chapters that have been included in this work.
Their contribution is noted at the beginning of each chapter. To them, we owe our most heartfelt thanks.
In addition, we thank Ralph Jonas who initiated this project.
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